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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshore and Harbor Workers' Conpensation Act, as anended (33
U S C 8901, et seq.), herein referred to as the “Act.” The
heari ng was held on June 1, 2000 in New London, Connecticut, at
which time all parties were given the opportunity to present
evi dence and oral argunents. The following references will be



used: TR for the official hearing transcript, ALJ EX for an
exhibit offered by this Adm nistration Law Judge, CX for a
Claimant’s exhibit and RX for an exhibit offered by the
Empl oyer/ Carrier (“Respondents”). This decision is being
rendered after having given full consideration to the entire
record.

Post - heari ng evidence has been admtted as:

Exhi bit No. ltem Filing

Dat e

CX 13 Attorney Enbry’'s letter 06/ 29/ 00
filing

CX 14 Copi es of the divorce decrees

06/ 29/ 00

regardi ng Decedent’s prior
marri ages, as well as

CX 15 Medi cal Records of Dr. Brendan 06/ 29/ 00
D. Thomson with reference to
his treatnent of the Decedent
bet ween April 14, 1993 and
March 29, 1999

Deposition Notices relating to
t he taking of the depositions of

RX 1 Thomas Godar, M D., and

07/ 05/ 00

RX 2 Dom nic N. Pasquale, MD

CX 16 Attorney Enbry’'s letter 08/ 07/ 00

suggesting a briefing schedul e

CX 17 Attorney Enbry' s letter 10/ 12/ 00
requesting a short extension
of time for the parties to file
their post-hearing briefs
(the request was granted)

RX 3 Attorney Strunk’s letter
10/ 19/ 00



filing

RX 4 July 20, 2000 Deposition
10/ 19/ 00

Testimony of Dr. Pasqual e,

as well as

RX 5 Dr. Pasquale’s Curriculum Vit ae,
10/ 19/ 00
and the
RX 6 June 5, 2000 report of
10/ 19/ 00
Dr. Pasqual e
RX 7 July 21, 2000 Deposition
10/ 19/ 00

Testi mony of Dr. Godar,
as well as

RX 8 Dr. Godar’s CurriculumVitae
10/ 19/ 00
RX 9 Dr. Godar’s August 5, 1998
10/ 19/ 00
Consul tati on Summary
CX 18 Claimant’ s bri ef 10/ 18/ 00
CX 19 Attorney Enbry’ s Fee Petition
10/ 18/ 00
RX 10 Attorney Strunk’s letter
10/ 23/ 00
filing the
RX 11 Respondents’ bri ef 10/ 23/ 00

The record was closed on October 23, 2000, as no further
docunments were fil ed.

Stipul ati ons and | ssues

The parties stipulate, and | find:



1. The Act applies to this proceeding.

2. Decedent and the enployer were in an enpl oyee-enpl oyer
relati onship at the relevant tines.

3. Claimnt alleges that Decedent suffered an injury in
April of 1999 in the course and scope of his maritime
enpl oynment .

4. Cl ai mrant gave the Enployer notice of her husband' s
alleged injury in a tinely fashion.

5. Claimant filed a tinely claimfor conpensation and the
Enpl oyer filed a tinely notice of controversion.

6. The parties attended an i nformal conference on Sept enmber
1, 1999.

7. The average weekly wage is $600. 00.

8. The Enployer and its Carrier have paid no benefits
her ei n.



The unresolved issues in this proceedi ng are:

1. Whether Decedent’s carcinoma of the pancreas and | ung
constitutes a work-related injury.

2. |If so, whether he died of such injury.

3. Claimant’s entitlenent to Death Benefits and interest
on any past due conpensation and funeral benefits.

PROCEDURAL HI STORY

Adm ni strative Law Judge Sanuel J. Smth, by Decision and
Order Approving Stipulations, Awarding Benefits and Attorney
Fee, dated Decenber 18, 1995 (CX 4), concluded that Wallace E.
Tisdal e (“Decedent” herein), had devel oped pul nonary asbestosis
on April 21, 1993 as a result of his exposure to and inhal ation
of asbestos dust and fibers as a maritime enployee at the
Empl oyer’s shipyard, that such condition rendered Decedent
permanently and totally disabled as of Novenmber 30, 1993 and
t hat Decedent was entitled to an award of benefits for such
di sability based upon his average weekly wage of $600.00. (CX
5)

Decedent noved with his wife to Arizona for nedi cal reasons
and this record reflects exam nations and treatnment at a number
of medical facilities in Arizona and those records wll be
briefly summari zed herein.

Sunmary of the Evidence

Decedent’ s pul nonary problens worsened over the years and
his August 13, 1996 chest x-rays were read as showing “mild
restrictive disease,” a “mld decrease in DsB” with “no change
after bronchodilator,” Dr. Rinne opining that such findings were
“consistent with processes leading to pul nonary parenchymal
destruction such as pul nonary fibrosis...” (CX6, CX 10, CX 11,
CX 12)

Decedent was admtted to the Del E. Webb Menorial Hospital
on April 12, 1999 for evaluation of his “dyspnea” and “right
sided pleuritic chest pain” of several weeks duration, and Dr.
John W Wakely ordered diagnostic tests. Dr. Camlla A Mcan



was called in in consultation and the doctor gave these
i npressions on April 14, 1999 (CX 8):

1. Ri ght malignant pleural effusion, due to metastatic
adenocar ci nomma.

2. Hi story of asbestosis.
3. History of left thoracatonmy for pleural and |lung
bi opsi es.

Dr. Mcan discussed with Decedent and his wife “all of the

avai l able options including doing nothing, intermttent
t horacent eses, a chest tube insertion under | ocal anesthesia ...
and thoracoscopy under general anesthesia.” Decedent selected

the latter procedure and that procedure confirnmed the pancreatic
carcinoma with metastasis to the liver and lung. (CX 8)

Decedent was then transferred to the Hospice of the Valley
for inpatient palliative care on April 26, 1999 (CX 9) and his
condition rapidly deteriorated and he passed away on April 29,
1999 and Dr. G Terpstra has certified as the i nmedi ate cause of
death “carci noma of pancreas” and asbestosis” is identified as
“other significant conditions contributing to death but not
resulting in the underlying cause given in Part 1.~ (CX 1)
Funeral expenses totaled $655.40. (CX 2)

Wal | ace Earl don Ti sdal e (Decedent) married Janet Lou Johnson
(Clai mant) on October 15, 1979 in Phoenix, Arizona and Cl ai mant
was living with Decedent at the tinme of his death. (CX 3)
Cl ai mant has not renarried. (TR 16-17) Decedent’s prior
marri ages ended in divorces and the pertinent records are in
evi dence as CX 14.

Dr. Jerrold L. Abraham Professor of Pathol ogy, Director of
Envi ronment al and Occupati onal Pathology, State University of
New Yor k, Health Science Center at Syracuse, revi ewed Decedent’s
“records and pathol ogy” sent to himby Claimnt’s attorney and
t he doctor sent the followng letter to Claimant’s attorney on
April 11, 2000 (CX 7):

“As requested, | have reviewed t he records and pat hol ogy you
sent related to M. Tisdale. According to the records, M.
Ti sdal e had a clinical diagnosis of pul nonary asbestosis and had
evidence of restrictive lung disease on pulmonary functions
tests.



“The only pathol ogy available is related to his fine needle
aspirate of the liver performed April 12, 1999. Thi s biopsy
reveal ed matastatic adenocarcinoma. This was confirnmed to be
adenocar ci noma by i mmunohi stochem cal stains show ng the tunor
was positive for cytokeratin, Leu ML and CEA, and was negative
for calretinin. These findings exclude a nesotheliom and
establish a diagnosis of adenocarcinonms. The biopsy is not
sufficient to allow definitive identification of the primary
site, but the clinical records indicate that the pancreas was
suspected to be the primary site. M. Tisdale had a |ung and
pl eural biopsy in 1993 (Heart Maryval e Samaritan Medi cal Center,
S93-1725). The slides fromthis procedure are not apparently
avai l abl e for review, but the report clearly docunents a pl eural
pl aque typical of an asbestos-related pleural plaque and | ung
showing interstitial fibrosis and asbestos bodies. This is
sufficient for a diagnosis of pulnonary asbestosis.

“Asbest os exposure is, by definition, the cause of pul nonary
asbestosi s and of asbestos rel ated-pleural plaques. M. Tisdale
had evi dence of asbestosis and of inpaired |ung function as a
result. When a person dies from any disease, their
cardi opul nonary functionis acritical factor in determ ning how
| ong they can survive. Any reduction in the lung function, such
as that caused by asbestosis, would hasten the tinme at which one
could no longer maintain sufficient oxygenation to survive.

“Thus | can conclude to a reasonable degree of medical
certainty that M. Tisdal e s occupati onal asbestos exposure was
the cause of his pulnmonary asbestosis and asbestos-rel ated
pl eural disease, and that this exposure and di sease resulted in
his death at an earlier tinme than it woul d have been had he not
had the asbestosis,” according to the doctor.

The Respondents have offered the foll ow ng nedi cal evidence
in support of their position that Decedent’'s cancer of the
pancreas and | ungs was not a work-related injury.

Initially there is the August 5, 1998 Consultation Summary
of Dr. Thomas J. Godar wherein the doctor, after the usua
soci al and enpl oynent history, his review of Decedent’s nedi cal
records and diagnostic tests, and the physical exam nation,
concluded as follows in his letter to Respondents’ counsel (RX
9):

“1 MPRESSI ONS:



1. Bilateral well developed pleural plaques with sone
pl eural thickening and interstitial fibrosis in | ower
lung fields consistent with early asbestosis resulting
in some restriction.

2. Mld COPD associated with patient’s past cigarette
snmoki ng characterized by reduced small airway flow,
di stention, delay in gas mxing and a very mld
reduction in diffusion capacity.

3. Chroni c depression under treatnent, conmpensat ed.

4. Gastroesophageal refl ux di sease, synptomatic, treated,
controll ed.

5. Cbesity, exogenous, mld, with restriction of lung
vol unes.

6. Rule out ASHD with atypical angina pectoris, not
likely.

“COMMENTS AND RECOMVENDATI ONS: M. Wallace Tisdale has

relatively clear elements in his respiratory i nmpairnment and sone
t hat are sonmewhat nuddl ed by very inconsistent nmedical records,
i nconsi stenci es between his medical records and his current
hi story, and evidence of sone malingering or at the very | east
suboptimal effort during exam nation and testing. | suspect
this is one reason that a surveillance was requested to docunment
that his inpairment is as significant as he and his treating
physi ci ans al |l ege.

| believe the patient has clear evidence for bilateral early
asbestosis as well as well devel oped pleural plaques and | am
not put off by the absence of nore significant calcification.
It is likely that this is the result of the asbestos exposure
that occurred while he was enployed at The Electric Boat
Shipyard and | do not see enough evidence in his subsequent
enpl oyment records to suggest additional exposures.

However, the patient’s cigarette snmoking history is very
i nconsi stent fromone history to the next. Currently he clains
he snoked “2to0 % pack of cigarettes a day for a nere 3 years yet
medi cal records suggest every (sic) consunption level from 1
pack per week to 1 pack per day for up to 20 years with nost
records suggesting he probably stopped in approximtely 1979.



| estimate that his exposure therefore is between 10 and 15 pack
years likely and this probably represents the m|d obstructive
conponent pr esent in his disease in conjunction wth
contributing to his slight reduction in diffusion capacity. |
woul d explain the variations in his pulnonary function tests
from one study to another as not evidence of progression of
di sease and then mracul ous revearsal but rather inconsistent
efforts when undergoing testing. This was very rmuch
denonstrated by the patient throughout his exam nation of
08/ 05/ 98 which frustrated the | aboratory technician and led to

t he i ndependent observation that he was not willing to give
maxi mum effort, the technician not having been coached in any
way since | observed the same during my exam nation of the

patient and had anticipated the same would occur during
pul monary function testing. This not wthstanding, the patient
does have a significant respiratory inmpairment which is largely
due to ashbestosis but contributed to by his mld obesity and
m | d COPD.

Using reasonable nmedical judgnent and the AMA Guide to the
Eval uati on of Respiratory |npairnment, 4" edition 1993, | would
estimate the patient’s inpairment to be no nore than 25% for
both lungs and the whole person with 15% due to asbestosis, 5%
due to COPD secondary to cigarette snoking and 5% due to
abdom nal obesity with a restrictive effect that is visible on

pul monary function testing. | believe that he probably has
reached maxi mnum medical inprovenent from the standpoint of
asbestosis and the COPD but that he could inprove further with
sonme wei ght | oss. | believe that the fact that his diffusion

capacity is only mldly reduced is consistent wth his
asbestosis being definite but mld. The diffusion inpairment is
likely contributed to by his previous smoking as well and his
obesity would not affect diffusion in any way. Aside fromthe
need for weight |loss, the patient has clearly reached maxi num
medi cal inprovement within the last 2 years and it is likely his
inpairnent is slightly progressing. | see no evidence for
cardiac failure as a contributor to his respiratory inpairnment.

Since he began snmoking at a very early age and does have
evi dence of airway obstruction it seems overwhelmngly |ikely
that his mld COPD |ong preceded the appearance of his
asbestosis resulting from workpl ace exposures. Therefore when
the pre-existing COPD was conbi ned with his subsequent and nore
significant asbestosis his respiratory inpairment was materially
and substantially greater than it woul d have been had he had the



asbestosi s al one. The asbestosi s does represent the greatest of
his inmpairing abnormalities and | believe this was partly
contributed to by his biopsy but largely the consequence of the
underlying disorder. A slight reduction in left lung volune is
suggestive that the surgical procedure did in fact increase his
dyspnea and reduce his function slightly as his history
suggests. | would finally conclude that his inpairnent is not
due solely to asbestosis.

The patient is capable of gainful enploynent in a relatively
sedentary work environnent free of acids, fumes or volatile
agents, where he is not exposed to extrenmes of tenperature and

where only mld to nodest physical activity is required. He
woul d not be a candi date for frequent heavy lifting, clinbing of
stairs, or strenuous activity. It is likely his greatest

i npedi nent to gai nful enploynent may be his psychiatric status,”
according to the doctor.

Dr. Godar reiterated his opinions at his July 21, 2000
deposition, the transcript of which is in evidence as RX 7. The
doctor’s CurriculumVitae is in evidence as RX 8.

Respondents have also offered the one page report, dated
June 5, 2000, of Dr. Dom nick N. Pasqual e, wherein the doctor
states in his letter to Respondents’ counsel (RX 6):

“The records your office provided to ne have been revi ewed
and | amwiting to provide you with nmy opinion regarding the
i ssues you raised in your letter dated February 2, 2000.

“I't is my opinionthat the patient had netastatic pancreatic
car ci nonma. The pathology report and abdonm nal and chest
conput eri zed tonography studies support this conclusion. The
pat hol ogy report of the pleural fluid dated April 15, 1999
indicates that the neoplastic cells were consistent wth
adenocarci noma and, also, consistent with history of probably
pancreatic carci noma. The CAT scan denonstrated a 4 cm nass in
the tail of the pancreas.

“I'n my opinion, this malignhancy was not the result of
asbest os exposure. There is no evidence to ny know edge, that
links the developnent of pancreatic cancer to asbestos
exposure,” according to the doctor.

Dr. Pasquale reiterated his opinions at his July 20, 2000
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deposition, the transcript of whichis in evidence as RX 4. The
doctor’s CurriculumVitae is in evidence as RX 5.

On the basis of the totality of this record and having
observed the deneanor and heard the testinmony of a credible
Claimant, | make the foll ow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
wi tnesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical exam ner. Banks v. Chicago Grain
Tri nmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U. S. 929 (1969); Todd Shi pyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Gui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that a claimconmes withinits
provisions. See 33 U S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's nal ady and
his enploynent activities as it does to any other aspect of a
claim"” Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C.
Cir. 1976), cert. denied, 429 U S. 820 (1976). Cl ai mant' s
uncontradicted <credible testinony alone my constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehnem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction,
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
the requirenment that a claimof injury nust be nade in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prim facie" case. The Suprene Court has held that

“[a] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
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enpl oynent." United States |ndus./Fed. Sheet Metal, Inc., v.
Director, Ofice of Wrkers' Conpensation Prograns, U S. Dep't
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the mere existence
of a physical inpairment is plainly insufficient to shift the
burden of proof to the enployer.” I1d. The presunption, though,
is applicable once claimnt shift the burden of proof to the
enpl oyer."” U.S. Industries/Federal Sheet Metal, Inc., et al.,
v. Director, Ofice of Wrkers' Conpensation Prograns, U S.
Department of Labor, 455 U S. 608, 102 S. Ct. 1318 (1982), rev'g
Riley v. U S. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Cir. 1980). The presunption, though, is applicable once
cl ai mant establishes that he has sustained an injury, i.e., harm
to his body. Preziosi v. Controlled Industries, 22 BRBS 468,
470 (1989); Brown v. Pacific Dry Dock Industries, 22 BRBS 284,
285 (1989); Trask v. Lockheed Shipbuilding and Construction
Conpany, 17 BRBS 56, 59 (1985); Kelaita v. Triple A. Machine
Shop, 13 BRBS 326 (1981).

To establish a prima facie claim for conpensation, a
clai mnt need not affirmatively establish a connection between
work and harm Rather, a <claimant has the Dburden of
establishing only that (1) the clai mant sustai ned physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harm or pain. Kel aita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prima facie case is
establ i shed, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynent. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
t he connection between such harm and enploynent or working
condi ti ons. Kier, supra; Parsons Corp. of California v.
Director, OANCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Wrks Corp., 22 BRBS 301, 305 (1989). Once cl ai mant
est abli shes a physical harm and working conditions which could
have caused or aggravated the harm or pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oyment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no | onger

controls and the record as a whole nust be evaluated to
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determ ne the issue of causati on. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Volpe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the
evi dence relevant to the causation issue. Sprague v. Director,
ONCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine
Transport Corp., 18 BRBS 259 (1986).

The U.S. Court of Appeals for the First Circuit has
consi dered the Enployer’s burden of proof in rebutting a prim
faci e clai munder Section 20(a) and that Court has issued a nost
significant decision in Bath Iron Wrks Corp. v. Director, OACP
(Shorette), 109 F.3d 53, 31 BRBS 19(CRT)(1st Cir. 1997).

In Shorette, the United States Court of Appeals for the
First Circuit, in whose jurisdiction this case arises, held that
an enpl oyer need not rule out any possible causal relationship
between a claimnt’s enployment and his condition in order to
establish rebuttal of the Section 20(a) presunption. The court
hel d t hat enpl oyer need only produce substantial evidence that
the condition was not caused or aggravated by the enploynent.
ld., 109 F.3d at 56,31 BRBS at 21 (CRT); see also Bath Iron
Wor ks Corp. v. Director, OANCP [Hartford], 137 F.3d 673, 32 BRBS
45 (CRT)(1st Cir. 1998). The court held that requiring an
enpl oyer to rule out any possi ble connection between the injury
and the enpl oynent goes beyond the statutory | anguage presum ng
the conpensability of the claim“in the absence of substanti al
evidence to the contrary.” 33 U S.C. 8920(a). See Shorette,
109 F.3d at 56, 31 BRBS at 21 (CRT). The “ruling out” standard
was recently addressed and rejected by the Court of Appeals for
the Fifth and Seventh Circuits as well. Conoco, Inc. .
Director, ONCP [Prewitt], 194 F.3d 684, 33 BRBS 187(CRT)(5th
Cir. 1999); Anerican Grain Trimers, Inc. v. OANCP, 181 F. 3d
810, 33 BRBS 71(CRT)(7th Cir. 1999); see also OKelley v. Dep't
of the Arnmy/NAF, 34 BRBS 39 (2000); but see Brown .
Jacksonville Shipyards, 1Inc., 893 F.2d 294, 23 BRBS 22
(CRT)(11th Cir. 1990) (affirmng the finding that the Section
20(a) presunption was not rebutted because no physician
expressed an opinion “ruling out the possibility” of a causal
rel ati onship between the injury and the work).

To establish a prima facie case for invocation of the
Section 20(a) presunmption, claimnt nust prove that (1) he
suffered a harm and (2) an accident occurred or working
condi ti ons existed which could have caused the harm See, e.g.,
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Noble Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT)
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271

(1989). If claimant's enpl oynment aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. GCeneral

Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Works
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents "specific and conprehensive" evidence sufficient to
sever the connection between clainmant's harmand his enpl oynent,
t he presunption no | onger controls, and the issue of causation
must be resolved on the whole body of proof. See, e.g., Leone
v. Sealand Term nal Corp., 19 BRBS 100 (1986).

Respondents contend that Cl ai mant did not establish a prim
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a), 33
U.S.C. 8920(a), presunption. | reject both contentions. The
Board has held that credible conplaints of subjective synptons
and pain can be sufficient to establish the el enent of physical
harm necessary for a prima facie case for Section 20(a)
i nvocati on. See Sylvester v. Bethlehem Steel Corp., 14 BRBS
234, 236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th Cir.
1982). Moreover, | may properly rely on Claimant's statements
to establish that her husband experienced a work-rel ated harm
and as it is undisputed that a work accident occurred which
could have caused the harm the Section 20(a) presunption is
invoked in this case. See, e.g., Sinclair v. United Food and
Comrercial Workers, 23 BRBS 148, 151 (1989). Mor eover,
Enpl oyer's general contention that the clear weight of the
record evidence establishes rebuttal of the pre-presunption is
not sufficient to rebut the presunption. See generally
Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunmption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U S.C. § 920. What this requirement neans is that the
enpl oyer nust offer evidence which negates the connection
bet ween the all eged event and the alleged harm In Caudill v.
Sea Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier
of fered a nedi cal expert who testified that an enpl oyment injury
did not “play a significant role” in contributing to the back
trouble at issue in this case. The Board held such evidence
insufficient as a matter of law to rebut the presunption because
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the testinony did not negate the role of the enploynment injury
in contributing to the back injury. See also Cairns v. Mtson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion
which did entirely attribute the enployee’s condition to non-
wor k-rel ated factors was nonetheless insufficient to rebut the
presunption where the expert equivocated somewhat on causation
el sewhere in his testinony). Where the enployer/carrier can
of fer testinmony which severs the causal |ink, the presunption is
rebutted. See Phillips v. Newport News Shipbuilding & Dry Dock
Co., 22 BRBS 94 (1988) (nedical testinony that claimnt’s
pul monary probl ems are consistent with cigarette snoking rather
t han asbestos exposure sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimnt’s enployment while
the remaining 1% was in an area far renoved from the clai mant
and renoved shortly after his enpl oynent began). Factual issues
cone in to play only in the enployee’'s establishment of the
prima facie el ements of harnl possi bl e causation and in the | ater
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
examning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was in equi poi se, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5" Cir.
1968), cert. denied, 395 U.S. 920, 89 S. Ct. 1771 (1969). The
Suprene Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all admnistrative bodies. Director, OANP v. Geenwch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after G eenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.

As the Respondents dispute that the Section 20(a)

presunption is invoked, see Kelaita v. Triple A Machi ne Shop, 13
BRBS 326 (1981), the burden shifts to enployer to rebut the
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presunption with substantial evidence which establishes that
claimant’s enpl oynent did not cause, contribute to, or aggravate
his condition. See Peterson v. General Dynam cs Corp., 25 BRBS
71 (1991), aff’d sub nom | nsurance Conpany of North Anmerica v.
U S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U.S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryl and, 23 BRBS 157 (1990); Samv.
Loffland Brothers Co., 19 BRBS 228 (1987). The unequi voca

testimony of a physician that no relationship exists between an
injury and a claimnt’s enploynent is sufficient to rebut the
presunpti on. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If Respondents submt substantial evidence to negate
the connection between the injury and the enploynment, the
Section 20(a) presunption no longer controls and the issue of
causati on must be resolved on the whol e body of proof. Stevens
v. Tacoma Boatbuilding Co., 23 BRBS 191 (1990). Thi s
Adm ni strative Law Judge, in weighing and evaluating all of the
record evidence, nmay pl ace greater wei ght on the opinions of the
enpl oyee’s treating physician as opposed to the opinion of an
exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OANCP, 119 F.3d 1035, 31 BRBS 84 (CRT) (2d
Cir. 1997). See also Anps v. Director, OACP, 153 F.3d 1051 (9"
Cir. 1998), anended, 164 F.3d 480, 32 BRBS 144 (CRT)(9'" Cir.
1999).

Judge Sanuel J. Smth, ny retired and nost distinguished
col | eague, has already concluded that Decedent’s pul nonary
asbestosis constituted a work-related injury and such findingis
bi ndi ng upon the parties by Res Judi cata and Col | ateral Estoppel
as Judge Smith’'s Decenber 18, 1995 Order is now final.

In the case sub judice, Claimnt alleges that the harmto

her husband’s bodily frame, i.e., his asbestosis and carci nona
of the pancreas and lung, resulted from his exposure to and
i nhal ati on of asbestos at the Enployer's shipyard. The

Respondents have introduced substantial evidence severing the
connecti on between such harmand Claimant's maritime enpl oynent.
Thus, the presunption falls out of the case, does not contro

the result and I shall now wei gh and evaluate all of the record
evi dence.

I njury
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The term"injury" neans accidental injury or death arising
out of and in the course of enploynent, and such occupationa
di sease or infection as arises naturally out of such enpl oyment
or as naturally or unavoidably results from such accidental
injury. See 33 U S.C. 8902(2); U S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wrkers Conpensation
Prograns, U.S. Departnent of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), revig Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wirks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OANCP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewicz v. Sun Shipbuilding and Dry Dock
Conpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Mor eover, the
enpl oynent -rel ated i njury need not be the sol e cause, or primry
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, conbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimnt sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); M jangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravati on of a pre-existing non-work-related condition or the
conmbi nati on of work- and non-work-rel ated conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WWMATA, 21 BRBS
248 (1988).

I n occupational disease cases, there is no "injury" unti
the accunul ated effects of the harnful substance manifest
t hemsel ves and cl ai mant becones aware, or in the exercise of
reasonable diligence or by reason of medical advice should
become have been aware, of the relationship between the
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enpl oynent, the di sease and the death or disability. Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed, 350 U.S. 913 (1955). Thorud v. Brady-Ham |ton Stevedore
Conpany, et al., 18 BRBS 232 (1987); Geisler v. Colunbia
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require
that the injury be traceable to a definite tinme. The fact that
claimant's injury occurred gradually over a period of tine as a
result of continuing exposure to conditions of enploynment is no
bar to a finding of an injury within the nmeaning of the Act.
Bath Iron Works Corp. v. White, 584 F.2d 569 (1st Cir. 1978).

This closed record conclusively establishes, and I so find
and conclude, that Decedent’s maritime exposure to and
i nhal ati on of asbestos dust and fibers initially resulted in
pul monary asbestosis on and about April 21, 1993, that he becane
permanently and totally di sabl ed on Novenber 30, 1993, that such
disability continued until his death on April 29, 1999 (CX 1),
that Decedent’s asbestosis caused a decrease of his 1lung

function as a result thereof and that such “inpaired |ung
function” *“hasten(ed) the time at which (he) could no |onger
mai ntain sufficient oxygenization to survive.” In so
concluding, | have given greater weight to the well-reasoned

opi nion of Dr. Abraham who “conclude(d) to a reasonabl e degree
of medical certainty that M. Tisdale s occupational asbestos
exposure was t he cause of his pul nonary asbestosi s and asbest os-
related pleural disease, and that this exposure and disease
resulted in his death at an earlier tinme than it would have been
had he not had the asbestosis.” (CX 7)

Section 9 of the Longshore Act now provides for an award of
Death Benefits to certain survivors “if the injury causes
death.” This provision has been interpreted many tinmes by the
Benefits Revi ew Board and by the appellate courts and the Board
has issued a number of significant decisions dealing with the
causation issue, nost notably in Fineman v. Newport News
Shi pbuilding and Dry Dock Conpany, 27 BRBS 104 (1993) and
earlier in Wodside v. Bethlehem Steel Corp., 14 BRBS 601
(1982). In Wodside, the Board hel d:

...if the decedent’s chronic obstructive pul nmonary
di sease hastened his death, the death is conpensable
regardl ess of how much | onger the decedent woul d have
|ived absent the lung condition.

(Id. at 603) (Enphasis added)
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Respondents concede that Claimant’s nedical evidence,
especially the Death Certificate (CX 1) and the opinions of Dr.
Abraham (CX 7), is sufficient to invoke the statutory
presunption in Claimant’s favor but that the opinions of Dr.
Godar and Dr. Pasqual e rebut that statutory presunption. As
not ed above, | agree with Respondents on these points and | w |
now proceed to weigh all of the record evidence herein.

Respondent s submit t hat Decedent’s asbestosi s pl ayed no part
in his death, that his asbestosis had been relatively stable the
| ast few years of his |life and that his respiratory problens
were actually due to his pancreatic cancer and the netastasis
t her eof . As to the timng of Decedent’s death, neither Dr.
Godar nor Dr. Pasquale believed that it could be said with
reasonabl e nedi cal probability that Decedent’s death had been
hast ened by his asbestosis. (RX 7 at 19-21, RX 4 at 19, 31)
Each physician opined that predicting when death would occur is
difficult but that death does occur when the cancer takes that

last vital cell. (RX 7 at 19, RX 4 at 32)
However, | disagree with the Respondents’ position for the
following reasons. Initially, |I note that the Death Certificate

(CX 1) «clearly identifies “asbestosis” as a condition
contributing to death. Secondly, Dr. Godar, when pressed by
Claimant’s counsel as to any “possible” hastening herein,
candi dly acknow edged that at best the “hastening” in this case
was anywhere from seconds to mnutes. (RX 7 at 38)

Thus, in ny judgnent, the Wodside standard has been
satisfied by Claimant, and | so find and conclude for these
addi ti onal reasons.

As noted above, the death certificate of Wallace Tisdale
contains a certification that asbestosis was a significant
condition contributing to his death. (CX 1) As also noted, the
Enpl oyer stipul ated that Decedent’s asbestosis arose out of his
enpl oyment with General Dynamcs and for which he had been
awar ded permanent total disability in 1993. (CX 4)

Dr. Brendan Thonson, Decedent’s attendi ng Pul nonol ogi st,
noted in 1995 that Decedent was suffering from extensive
disability with severe disease and that his prognosis for
survival was less than 5 years, a prediction of remarkable
accuracy since he died 4 years later. (CX 15)
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In April of 1999, Decedent was di agnosed as suffering from
cancer of the pancreas and lung, in addition to his severe
asbest osi s. He was admtted to Del E. Webb Menorial Hospita
where his treatnent was al nost entirely directed to preserving
hi s pul nronary st atus. The doctors reported he was suffering
from severe dyspnea when wal king 15 to 20 feet. (CX 8) His
oxygen saturation was well below 90 and he was placed on nasal
oxygen.

He was transferred to the Hospice where his O2 saturation
had fallen to 84 to 86 and he was reported to have marked
dyspnea. The Hospi ce physical exam nation reported that despite
nasal oxygen Decedent was breathless after speaking a full
sentence. |t was noted that he was short of breath and had been
admtted to the hospital because his blood oxygen |evel had
fallen to 80% The plan of treatment was to try to raise his
bl ood oxygen level, in light of his pulnmonary status. In |ight
of his markedly decreased partial pressure of oxygen and
hypoxem a, he was placed on oxygen at 3 liters per mnute, a
reginmen later increased to 4 liters per mnute. Despite these
efforts, he died on April 29, 1999.

Decedent was evaluated by Dr. Thomas Godar at the request
of his enployer just before the devel opnent of his cancer, who
found that he had asbestosis and hypoxemia on mld exertion.
(RX 7, RX 9)

Dr. Gerald Abraham concluded that the cause of Decedent’s
death listed on his official death certificate was correct. Dr.
Abr aham opi ned that the reduction in lung function hastened the
deat h, since he could no | onger maintain sufficient oxygenation
of his blood to survive. (CX 7)

It is not disputed that Decedent had severe asbestosis
rendering himtotally disabled for the final six years of his
life. Dr. Thomson reported in 1995 that his pul nonary status
was so conproni sed that his prognosis was for less than five
years of life.

Dr. Godar found himto be hypoxem c on exercise before the
devel opnent of his cancer. During his stay at Del E. Wbb
Menorial Hospital and the Hospice, virtually his entire
treatment was designed to try to raise his blood oxygen |evels,
which had been reduced to lethal Ilevels by his pulnonary
di sease. Despite the use of oxygen of up to 4 liters per
m nute, he died as a consequence of his conmbined cancer and
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asbest osi s. Indeed the attending physician listed both
conditions as the cause of death upon his official death
certificate.

Under t he Longshore Act, a work-related injury is considered
to have caused the death if it hastened the death in any way,
even if the death is hastened by only a few m nutes or even
seconds. Woodside v. Bethl ehem Steel Corp., 14 BRBS 601 (1982);
Fi neman v. Newport News Shipbuilding and Dry Dock Co., 27 BRBS
104 (1993).

This holding follows fromthe maxi mum that to hasten death
is to cause it. Avignone Freres v. Cardillo, 117 F.2d 385 (DC

Cir. 1940). Indeed it is axiomatic under the Act that if an
injury accel erates death, the death is considered to be work-
rel at ed. | ndependent Stevedores v. O Leary, 357 F.2d 812 (9th
Cir. 1966).

In Steward v. Pacific Architects, 7 BRBS 277 (1977), the
claimant suffered a work-rel ated heart attack. Sone years |ater
he died as a result of pneunonia and the death certificate
stated that the heart condition was a contributing condition
whi ch hastened his death. This was held to be sufficient to
result in causation being found under the Act.

In Fineman, supra, the claimnt had an 18% whole nan
i npai rment from asbestosis starting in 1977. He died in 1989
froma stroke and his asbestosis was |listed as a contributing
cause of death on his death certificate. The Board held the
condi tion hastened the death and that the wi dow was entitled to
benefits. See also Shuff v. Cedar Coal Co., 967 F.2d 977 (4"
Cir. 1992), cert denied, 113 S.Ct., 969; Peabody Coal Co. v.
Director, OWNCP, 972 F.2d 178 (7t Cir. 1992); Lukaswicz .
Director, OANCP, 888 F.2d 1001 (3d Cir 1989); Casey v. Georgetown
Medi cal Center, 31 BRBS 147 (1997).

The Claimant is also assisted by the presunption under
Section 20, and this presunption applies to the i ssue of whether
the worker’s death was hastened by a work-related injury.
Wbodsi de, supr a.

In Bath Iron Works Corp. v. Director, OACP (Shorette), 109
F.3d 53, 31 BRBS 19 (CRT) (1st Cir. 1997). The First Circuit
noted that the enployer not only nmust present evidence that the
injury is not work-related in the broader sense but nust
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specifically rebut the presunption that the condition was not
accel erated or aggravated by work exposures.

Simlarly, in Anerica Grain Trimers v. OACP and Janich, 31
BRBS 71 (CRT) (7th Cir. 1999) the Circuit Court of Appeals held
t hat the opi nion of the doctor offered by the enpl oyer cannot be
accepted on its face, the Adm nistrative Law Judge has to dig
deeper into the facts supporting the opinion. Thus, in Anerican
Grain Trimrers, even though the enpl oyer’s doctor indicated that
he did not feel that the heart attack was work-related, the
Circuit Court held that the presunption has not been rebutted
since that was not based on specific and conprehensi ve evi dence,
but specul ation. American Gain Trinmmers, supra.

VWhen this legal framework is applied to Claimant’s claim
it is clear that her husband’s death was i ndeed hastened by his
asbestosis and that consequently her claimis conpensable, and
| so find and concl ude.

Decedent’s death certificate signed by his attending
physician, listed his death as being due to asbestosis. These
are the actual doctors who attenpted to arrest his condition by
use of oxygen of up to 4 liters per mnute. The medical records
report advancing shortness of breath preventing himfrom even
speaking full sentences. Decedent clearly was hypoxem c wth
reduced partial pressures of oxygen and | ow bl ood oxygen | evel s.

Dr. Abraham explained that the death was caused by the
failure of the lungs to oxygenate the blood and this was
hastened by his asbestosis. (CX 7)

Respondent s have attenpted to defeat the cl ai mby suggesti ng
t hat he al so had pancreatic cancer, a condition that contri buted
to his death, and that the death woul d have been inevitable even
wi t hout asbestosi s.

Even if both of these allegations were true, they are not
a defense to the claim and | so find and conclude for the
foll owi ng reasons.

The death is conpensable if the work-related injury was a

contributing factor hastening death, even if the pancreatic
cancer was also a contributing cause.
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The inevitability of death is not to be disputed,
phi | osophers and theol ogians would agree on this statenent.
However, inevitability is not to be confused with the cause of
the end of Ilife, and it is that cause that triggers
conpensability not inevitability.

VWile it is |likely that had Decedent not had asbestosis, his
pancreatic cancer would probably have resulted in his death at
alater tinme. It is also true that if he had not had pancreatic
cancer, his asbestosis alone would have caused his death.
I ndeed Dr. Thonmson predicted death from the asbestosis alone
woul d occur just about when it did. As noted, his attending
physi ci an, Dr. Brendan Thomson, predicted in 1995 that Decedent
woul d not live 5 years based upon the severity of his pul nonary
status. (CX 15)

Furthernmore, the |aw does not base conpensability upon
specul ation as to what the future would have held, but instead
i s based upon an anal ysis of the actual causes of death, not its
inevitability.

In this case, Respondents have offered the testinmony of Dr.
Dom ni ck Pasqual e, who admtted that Decedent was given oxygen
because his lungs were having difficulty getting the life
sustai ning substance into his blood and that this reduced
oxygenati on was one of the factors contributing to his decline
in health. (RX 4 at 28-29)

Dr. Pasqual e candidly admtted that it is very possibl e that
Decedent’s poor pul nonary status was a contributing factor in
the time of death and that the ultimte cause of death, the
pr oxi mat e cause of death was a conbi nati on of his cancer and his
pul monary st at us. | ndeed, Dr. Pasquale admitted that had
Decedent had good pul nonary function, “lI can say he may have
lived 2 or 3 days, but not any significant period of time.” (RX
4 at 29-30, 34)

Dr. Thomas Godar has opi ned t hat Decedent had a 25% 1| oss of
lung function resulting in inadequate oxygenation of his bl ood
when he was exam ned before the cancer manifested itself. (RX
7 at 11, 24)

Dr. Godar also admtted that death can result from |ow
oxygen |l evel s and remarked t hat norphine given for pain may, in
fact, reduce respiratory function and does hasten death. He
adm tted that asbestosis woul d aggravate his term nal pul nonary
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distress and that that in conmbination with his morphi ne would
conbine to increase his hypoxem a. Finally, he admtted that
the Decedent’s asbestosis and resulting hypoxem a may have
accelerated his death “by at | east seconds to mnutes.” (RX 7
at 27)

It is clear therefore that based upon their own adm ssions
t he underlying opinions of the doctors offered by the Enpl oyer
do not r ebut conpensability but, in fact, support
conpensability, and I so find and concl ude.

While it is true that both doctors of the Respondents gave
an ultimate opinion that the death was not related to
asbestosis, but instead was related to the pancreatic cancer,
this Adm nistrative Law Judge is charged with a deeper anal ysis
of the fact supporting that opinion and Respondents cannot
defeat the claim sinply upon the offering of that opinion
especially as both Dr. Abraham and Dr. Godar acknow edge t hat
asbestos-rel ated diseased played a part in Decedent’s death.
American Grain Trimrers, supra.

It is clear therefore that based upon the Respondents’ own
experts that the asbestosis acted to hasten the death. The
truth, of course, is stronger. The medi cal records docunment
t hat Decedent was suffering fromsevere pul nonary insufficiency
even in the face of significant oxygen therapy in his | ast days.
The attendi ng physicians felt that his asbestosis not only acted
to hasten his death but was so significant as to be certified on
the Death Certificate as another “significant conditions
contributing to death.” (CX 1)

In short, in Decedent’s case, there were 2 causes of deat h,
one of themwork-related, and the widowis entitled to benefits
as she has established that her husband’s death was due, in part
to his work-related injury, and I so find and conclude for the
foll owi ng reasons.

| have given nore weight to the well-reasoned and well -
docunent ed opinions of Decedent’s treating physicians as they
had the opportunity to observe and nonitor Decedent’s
deteriorating pulnonary condition in the |last six years of his
life. Vhile |l aminpressed with the professional qualifications
of Dr. CGodar and Dr. Pasquale, | cannot accept their opinions
herein (1) as the evidence |l eads ineluctably to the concl usion
that Decedent’s asbestosis hastened his death and (2) as
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Respondents’ doctors attribute death to Decedent’s pancreatic
cancer and his cigarette snmoking, while acknow edging the
exi stence of his severe asbestos-rel ated di sease.

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U.S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nmedical condition al one. Nardell a v.
Canmpbel | Machi ne, I nc., 525 F.2d 46 (9th Cir. 1975).
Consi deration nust be given to claimnt's age, education,
i ndustrial history and the availability of work he can perform
after the injury. American Miutual Insurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury my lead to a finding of total disability if it
prevents the enployee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

Judge Smith has already concl uded that Decedent’s permanent
and total disability began on Novenber 30, 1993 and Decedent
continued to receive such benefits until his death on April 29,
1999. (CX 1, CX 4)

Deat h Benefits and Funeral Expenses Under Section 9

Pursuant to the 1984 Anmendnents to the Act, Section 9
provi des Death Benefits to certain survivors and dependents if
a work-related injury causes an enployee's death. Thi s
provi sion applies with respect to any death occurring after the
enact nent date of the Anmendnents, Septenber 28, 1984. 98 Stat.
1655. The provision that Death Benefits are payable only for
deat hs due to enploynment injuries is the same as in effect prior
to the 1972 Anendnents. The carrier at risk at the time of
decedent's injury, not at the time of death, is responsible for
paynment of Death Benefits. Spence v. Term nal Shipping Co., 7
BRBS 128 (1977), aff'd sub nom Pennsylvania National Mitual
Casualty Insurance Co. v. Spence, 591 F.2d 985, 9 BRBS 714 (4th
Cir. 1979), cert. denied, 444 U S. 963 (1975); Marshall v.
Looney's Sheet Metal Shop, 10 BRBS 728 (1978), aff'd sub nom
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Travel ers I nsurance Co. v. Marshall, 634 F.2d 843, 12 BRBS 922
(5th Cir. 1981).

A separate Section 9 claimnust be filed in order to receive
benefits under Section 9. Alnmeida v. General Dynam cs Corp., 12
BRBS 901 (1980). This Section 9 claimnust conply with Section
13. See WIlson v. Vecco Concrete Construction Co., 16 BRBS 22
(1983); Stark v. Bethlehem Steel Corp., 6 BRBS 600 (1977).
Section 9(a) provides for reasonable funeral expenses not
exceeding $3,000. 33 U.S.C. A 8909(a) (West 1986). Prior to
the 1984 Anendnents, this ampunt was $1,000. This subsection
contenpl ates that paynent is to be mde to the person or
busi ness providing funeral services or as reinbursenment for
payment for such services, and paynment is limted to the actua
expenses incurred up to $3,000. Claimant is entitled to
appropriate interest on funeral benefits untinely paid. Adans
v. Newport News Shipbuil ding and Dry Dock Conpany, 22 BRBS 78,
84 (1989).

Section 9(b) which provides the formula for conputing Death
Benefits for surviving spouses and children of Decedents nust be
read in conjunction with Section 9(e) which provides m ni num
benefits. Dunn v. Equitable Equi pnent Co., 8 BRBS 18 (1978);
Lonmbardo v. Moore-MCornmack Lines, Inc., 6 BRBS 361 (1977); Gray
v. Ferrary Marine Repairs, 5 BRBS 532 (1977).

Section 9(e), as anended in 1984, provides a maxi num and
m ni rum death benefit |evel. Prior to the 1972 Anmendnents
Section 9(e) provided that in conputing Death Benefits, the
average weekly wage of Decedent could not be greater than $105
nor |ess than $27, but total weekly conpensation could not
exceed Decedent's weekly wages. Under the 1972 Amendnents,
Section 9(e) provided that in conmputing Death Benefits,
Decedent's average weekly wage shall not be less than the
Nati onal Average Weekly Wage under Section 6(b), but that the
weekly death benefits shall not exceed decedent's act ual
average weekly wage. See Dennis v. Detroit Harbor Term nals, 18
BRBS 250 (1986), aff'd sub nom Director, OACP v. Detroit Harbor
Term nals, Inc., 850 F.2d 283 21 BRBS 85 (CRT) (6th Cir. 1988);
Dunn, supra; Lonbardo, supra; Gray, supra.

In Director, OACP v. Rasmussen, 440 U S. 29, 9 BRBS 954
(1979), aff'g 567 F.2d 1385, 7 BRBS 403 (9th Cir. 1978), aff'g
sub nom Rasnmussen v. GEO Control, Inc., 1 BRBS 378 (1975), the
Suprene Court held that the maxi num benefit |evel of Section
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6(b) (1) did not apply to Death Benefits, as the deletion of a
maxi mum | evel in the 1972 Amendnent was not i nadvertent. The
Court affirmed an award of $532 per week, two-thirds of the
enpl oyee' s $798 average weekly wage.

However, the 1984 anendnents have reinstated that maxi num
limtation and Section 9(e) currently provides that average
weekly wage shall not be less than the National Average Wekly
Wage, but benefits may not exceed the |lesser of the average
weekly wage of Decedent or the benefits under Section 6(b)(1).

In view of these well-settled principles of law, | find and
conclude that Claimant, as the surviving Wdow of Decedent, is
entitled to an award of Death Benefits, commencing on April 30,
1999, the date after her husband' s death, based upon the
Decedent's average weekly wage $600. 00, pursuant to Section 9,
as | find and conclude that Decedent's death resulted, in
part, from his work-related pul nonary asbestosis. VWi le the
Death Certificate certifies as the immedi ate cause of death,
carci noma of the pancreas (CX 1), Dr. Abraham has opi ned that
Decedent's "pul nonary conditi on woul d have been a factor in his
eventual demse " (CX 1) and Dr. Abraham forthrightly expresses
the "opinion that although not the primry cause of his death,
t he reduced pul nonary reserve therefrom[i.e., asbestos-rel ated
pl eur al and parenchynal lung disease wth |ong-standing
respiratory inpairnment] was probably a significant contributory
factor to hastening the death of Decedent on April 29, 1999, and
t hat absent that pre-existing lung inpairment, he mght wel
have survived for a |l onger period of tine." (CX 1) Thus,
find and conclude that Decedent's death resulted from and was
related to his work-related injury for which he had been
recei ving pernmanent total disability benefits from November 30,
1993 until his death on April 29, 1999.

| nt er est

Al t hough not specifically authorized inthe Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensation paynents.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d i nterest awards on past due benefits to ensure that the
enpl oyee receives the full anmobunt of conpensation due. Watkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),

27



aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OACP, 594 F.2d 986 (4th Cir. 1979);
Santos v. CGeneral Dynam cs Corp., 22 BRBS 226 (1989); Adans v.
Newport News Shi pbuilding, 22 BRBS 78 (1989); Smth v. Ingalls
Shi pbui I ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui | ding, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. General Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making cl ai mant whol e, and
held that ". . . the fixed six percent rate should be replaced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . . .
Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984)
nodi fi ed on reconsideration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific adm nistrative
application by the District Director. The appropriate rate
shall be determned as of the filing date of this Decision and
Order with the District Director.

The Benefits Review Board has held that the enployer nust
pay appropriate interest on untinely paid funeral benefits as
funeral expenses are "conpensation" under the Act. Adans v.
Newport News Shi pbuil ding, 22 BRBS 78, 84 (1989).

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as
t he Respondents tinmely controverted Claimant’s entitlenment to
Deat h Benefits. Ramos v. Universal Dredging Corporation, 15
BRBS 140, 145 (1982); Garner v. Ain Corp., 11 BRBS 502, 506
(1979).

Responsi bl e Enpl oyer

The Enpl oyer and its Carrier (“Respondents”) are responsible
for paynent of benefits under the rule stated in Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed sub nom Ira S. Bushey & Sons, Inc. v. Cardillo, 350 U S.
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913 (1955). Under the |ast enployer rule of Cardillo, the
enpl oyer during the last enploynment in which the claimnt was
exposed to injurious stinuli, prior to the date upon which the
cl ai mnt becanme aware of the fact that he was suffering froman
occupational disease arising naturally out of his enploynent,
should be liable for the full anount of the award. Cardill o,
225 F.2d at 145. See Cordero v. Triple A Machine Shop, 580
F.2d 1331 (9th Cir. 1978), cert. denied, 440 U S. 911 (1979);
General Dynam cs Corporation v. Benefits Review Board, 565 F. 2d
208 (2d Cir. 1977). Claimant is not required to denonstrate
that a distinct injury or aggravation resulted from this
exposure. He need only denonstrate exposure to injurious
stimuli. Tisdale v. Onens Corning Fiber dass Co., 13 BRBS 167
(1981), aff'd mem sub nom Tisdale v. Director, OWP, U.S.
Departnment of Labor, 698 F.2d 1233 (9th Cir. 1982), cert.
denied, 462 U S. 1106, 103 S.Ct. 2454 (1983); Whitlock wv.
Lockheed Shipbuilding & Construction Co., 12 BRBS 91 (1980).
For purposes of determ ning who is the responsible enpl oyer or
carrier, the awareness conponent of the Cardillo test is
identical to the awareness requirenent of Section 12. Larson v.
Jones Oregon Stevedoring Co., 17 BRBS 205 (1985).

The Benefits Review Board has held that m ni mal exposure to
sonme asbhestos, even w thout distinct aggravation, is sufficient
to trigger application of the Cardillo rule. Grace v. Bath Iron
Wor ks Corp., 21 BRBS 244 (1988); Lustig v. Todd Shi pyards Corp.,
20 BRBS 207 (1988); Proffitt v. E.J. Bartells Co., 10 BRBS 435
(1979) (two days' exposure to the injurious stinmuli satisfies
Cardillo). Conmpare Todd Pacific Shipyards Corporation V.
Director, OANCP, 914 F.2d 1317 (9th Cir. 1990), rev' g Picinich v.
Lockheed Shi pbuil ding, 22 BRBS 289 (1989).

Judge Sm th has al ready concl uded t hat Decedent was exposed
to and inhal ed asbestos dust and fibers as a maritime enpl oyee
from1958 until 1964, that INA/CIGNA (and its successor ACE USA)
provi ded coverage under the Act for the Enployer at the tinme of
Decedent’s | ast exposure to the injurious stimuli (CX 4) and,
accordi ngly, that Respondents are responsible for the benefits
awar ded herein. Those findings are also binding upon the
parties herein by Res Judicata and Col | ateral Estoppel as Judge
Smth's decision is now final.

Attorney's Fee
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Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed agai nst the Enpl oyer and
its Carrier (“Respondents”). Claimant's attorney filed a fee
application on October 18, 2000. (CX 19), concerning services
rendered and costs incurred in representing Claimnt between
Septenber 7, 1999 and October 16, 2000. Attorney David N.
Neusner seeks a fee of $9,277.88 (including expenses) based on
37.75 hours of attorney time at $165. 00 and $200. 00 per hour and
4.75 hours of paralegal tine at $64.00 per hour.

I n accordance with established practice, | wll consider
only those services rendered and costs incurred after Septenber
1, 1999, the date of the informal conference. Services rendered
prior to this date should be submtted to the District Director
for her consideration.

In light of the nature and extent of the excellent |egal
services rendered to Claimnt by her attorney, the anount of
conpensati on obtained for Claimant and the Respondents' | ack of
coments on the requested fee, | find a |legal fee of $9,277.88
(including expenses of $1,413.88) is reasonable and in
accordance wth the «criteria provided in the Act and
regul ations, 20 C.F. R 8702.132, and is hereby approved. The
expenses are approved as reasonable and necessary litigation
expenses. My approval of the hourly rates is limted to the
factual situation herein and to the firmmenbers identified in
the fee petition.

ORDER
Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the followng
conpensati on order. The specific dollar conputations of the

conpensation award shall be admnistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. The Enployer and its Carrier (“Respondents”) shall pay
Decedent’ s wi dow, Janet L. Tisdale, (“Claimant”), Death Benefits
from April 30, 1999, based upon the average weekly wage of
$600. 00, in accordance with Section 9 of the Act, and such
benefits shall continue for as | ong as she is eligible therefor.
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2. Respondents shall reinburse or pay Clai nant reasonabl e
funeral expenses of $655.40, pursuant to Section 9(a) of the
Act. (CX 2)

3. Interest shall be paid by the respondents on all accrued
benefits at the T-bill rate applicable under 28 U S.C. 81961
(1982), conputed fromthe date each paynment was originally due
until paid. The appropriate rate shall be determ ned as of the
filing date of this Decision and Oder with the District
Director. Interest shall also be paid on the funeral benefits

untinely paid by the Respondents.

4. The Enpl oyer shall pay to Claimant’s attorney, David N
Neusner, the sum of $9,277.88 (including expenses) as a
reasonable fee for representing Claimnt herein before the
O fice of Adm nistrative Law Judges between September 7, 1999
and Cct ober 16, 2000.

DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DVWD: j |
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